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Arising out of Order-In-Original No ._ MP/67/2016-17/Reb__Dated: 11.08. 2016 issued
by: Assistant Commissioner Central Excise (Div-V), Ahmedabad-1I

T W/m T S T e (Name & Address of the Appellant/Respondent)

M/s Cadila Pharmaceuticals Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revisiori application, as
the one may be against such order, to the appropriate authority in the following way: :
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Governmenit of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub section (1) of Section-35 ibid: )
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.
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The above application shall be: made in duplicate in Form No. EA—8 as specmed under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by

two copies éach of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescrlbed under Sectlon
35-EE of CEA, 1944, under Major Head of Account. .
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The revision: appllcatlon shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where-the amount. involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Sectlon 35B/ 35E of CEA 1944 an appeal lies to =~
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the special bench of Custom, Excise & Service Tax Appellate Trlbunal of West. Block
No.2, R.K. Pliram, New Delhl 1 in all matters relating to classnﬂcatlon valuation and.
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To the west: regional- bench. of Customs, Excise & Service Tax Appellate Tribunal
' (CESTAT) at' 0-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad 380

016. in case of appeals otherthan as mentioned in para-2(i) (a) above :
%ﬁﬁwww(a‘ﬂa)ﬁwm?ﬁ 2001 @ URT 6 B Sfia U V-3 ¥ FAuiRa fru R

ardiei =rfeRer By 1S efler & ey endier fhy WY ey @1 AR wiEt @i wEt sae ges
T [T, TSl BT HIAT R TG TGT FAT WY 5 mmmm%wmmoo/ parciei ) .

A1 | et SeuTE Yo WY AN, SOl B AN AR ST AT AT UG 5 A IAT 50 WG TH B AL

BT 5000 /— mmmllwwwﬁw IS0 &) HIT SR AT T AT B 50

ARG T S SET %Erawmooo/ qﬂwmwma%uﬁwwﬁww%w@r




3)

(4)

()

(6)

——-..gar-

Wéﬂtﬁm<%wﬁwaa%m|aawwwﬁ$ﬁﬂﬂaﬁﬁwﬁvﬁmaﬁ$%aﬁ
WW@WFHW&%%WM%I

The appeal to the Appellate Trlbunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excrse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the: aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if exmsnng Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or O. l 0. as the case may be, and the order of the adjournment _
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended
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Attention in invited to the rulés covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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T ‘% l(Sectlon 35 F of the ‘Central Excrse Act 1944, Seotlon 83 & Sectlon 86 ‘of the Finance Act,
1994) :

FiiT 3G QW&WWW%WH TRl 19T "shcred hi AT (Duty Demanded) -
(M) (Sectton) s 11D %Hﬁﬁﬂlﬁam
(i) v 7ol feTae hise T Ty
(lll) W%@ﬁﬂ%ﬁms%aﬁaﬂ@

=3 u-c:qéafm veifare srfver #qﬁﬁmﬁmﬁ maﬂ@a m'v’f %mﬁ:ﬁmmw%

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty conflrmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excrse Act; 1944 Sectlon 83 & Section 86 of the Finance Act, 1994)

~ Under Central Excise and:i Servrce Tax, “Duty demanded” shall mclude

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable- under Rule 6 of the Cenvat Credit Rules
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In view of above an appeal agalnst thls order shall lie before the Tribunal on payment of 10%-“
of the duty demanded where duty; or duty. and penalty are in dispute, or penalty, where penalty‘;
alone is in dispute.” ,




3 V2(48)71/ Ahd-Il/ Appeals-1i/16-17

ORDER IN APPEAL

M/s. Cadila Pharmaceuticals having registered office at
Cadila Corporate Campus, Sarkhej Dholka Road, Bhat, Ahmedabad-
382210. (hereinafter referred to as ‘appellants’) have filed the present
appeals against the Order-in-Original number MP/67/2016-17/Reb
dated 11.08.2016 (hereinafter referred to as ‘impugned orders’) paésed
by the Assistant Commissioner of Central Excise, Division -V ,
Ahmedabad-II (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the éppellant, has
exported , as merchant exporter, medicaments manufactured by M/s.
Zoetic Ayurvedic Pvt. Ltd.‘ The goods were cleared from the factory of
the manufacturer on 23.07.2015. However, the goods were exported
on 11.02.2016. The appellant filed claim of rebate for Rs. 28248/- on
08.04.2016 under the provisions of Rule 18 of Central Excise Rules,
2002 read with notification No. 19/2004-CE(NT) dated 06.09.2004.The
adjudicating authority had rejected the rebate claim vide their Order-
in-Original number MP/67/2016-17/Reb dated 11.08.2016 due to non
fulfillment of the basic condition of the notification No.19/2004
CE(NT)dated 06.09.2004. The appellant has not exported the goods
within the stipulated six months period . Further the appellant has not
taken the permission from the Commissoner for the delay in export.

3. Appellant is contending that the Assistant Commissioner, under
the impugned order, has rejected the claim of the appellant on account
of violation of condition of the Notification No. 19/2004 CE dated

. 06.09.2004.

4. Being aggrieved with the impugned order, the appellants preferred
an appeal on 20.09.2016 before the Commissioner (Appeals) wherein it
is contended that the impugned order is incorrect and not maintable.
The appellant has made exhaustive submissions and also relied upon
various judicial decision in support of claim. However, in the impugned
order, none of the submissions has been discussed or considered.

5. Personal hearing in the case was granted on 14.09.2017. Shri
S.J. Vyas, Advocate , appeared before me and reiterated the contents
of appeal memo and requested that the department should allow the
appeal with consequential relief .
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6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions
made by the appeliants at the time of personal hearing.

7. The adjudicating authority stated in their impugnéd order that the
appellant has not fulfilled the basic condition of above said notification
for export of goods.

8. Whereas , as per condition 2(b) relation to the export to all .
countries except Nepal and Bhutan as specified in Notification No.
19/2004-CE dated 06.09.2004, specified as Condition NO. 1 (iii) in
Chapter 8 i.e. ™ Export under claim for Rebate” of CBEC Manual, same
is reiterated below:

" The excisable goods shall be exported within six months from
the date on which they were cleared for export from the factory
of manufacture or warehouse. This date will be indicated on the
ARE-1 and invoice . issued for the pi/rpose . However, the
Commissioner of Central Excise has powers to extend this period,
for reasons to be recorded in writing in any particular case. The
exporter will be required to submit written request to the
Commissioner specifying the reasons why they could not export
within the stipulated six months period. The Commissioner should
give his decision within seven working days of the receipf of the
request. It should also be noted that such permissions should not
be given in a routine manner.”

9. In this regard, the appellant has place reliance upon the decisions in
respect of (i) Kosmos Healthcare Pvt. Ltd-2013(297)ELT 345 (Cal) (ii)
Harison Chemicals -20-06(200) ELT 171 (GOI) (iii) Vardhman Spinning
& General Mills Ltd-2005 (190) ELT 38(Tr. Del) (iv) Sanket Industriers
Ltd. -2011(268) ELT 125 (GOI) in their favour. However I find that in
the following decisions it is ruled that goods should be exported within
prescribe time limit in notification/rule, failing which rebate/refund can

not be granted-

1. ‘. Ind- Swift Corporation 2014 (312) E.L.T. 865 (G.0.1.)
II.  Tata Motors- 2014 (311) E.L.T. 897 (G.0.1.)
III.  Honest Bio-Vet P. Limited- 2014 (310) E.L.T. 526 (Tri. - LB).

10. Para 9 of decision in case of Tata Motors- 2014 (311) E.L.T. 897
(G.0.1.) reproduced as below-
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"9, In order to avail the rebate claim, there are two substantial
conditions which are required to be complied with in term of
Rule 18 of Central Excise Rules and the then existing
Notification No. 40/2001-C.E. (N.T.). First condition is removal
of goods on payment of duty and second, is that such duty . paid
goods are exported within 6 months of their clearance for
export from factory. In the instant case, goods are exported
after lapse of 6 months period from the date of clearance of
goods for export from factory. Applicant has not produced any
valid permission from the competent authority to export said
goods after 6 months. The.applicant has violated the provisions
of Condition 2(b) of Notification No. 19/2004-C.E. (N.T.), dated
6-9-2004 and failed to make compliance of said mandatory
condition. Therefore, the rebate claim is not admissible to the
applicants under Rule 18 of Central Excise Rules, 2002 r/w
Notification No. 19/2004-C.E. (N.T.), dated 6-9-2004."

11. Accordingly, in this appeal, the appellant neither exported goods
within six months from the date on which they were cleared for export
from the factory of manufacture nor they submitted any documents
showing the extension approved by the appropriate authority. I find
that the appellant has not fulfilled the basic condition of the above said

notification.

12. In view of the facts and discussions hereinabove, I reject the
appeal filed by the appellant and uphold the impugned order.
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13. The appeals filed by the appellant stand disposed off in above
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SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.
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To,

M/s. Cadila Pharmaceuticals having registered office at
Cadila Corporate Campus, Sarkhej Dholka Road,

Bhat, Ahmedabad-382210, '

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Ahmedabad- North.

3) The Asst. Commissioner, Div-I, Ahmedabad- North.

4) The Additional Commissioner Div-I, Ahmedabad- North.,

0\/5YGuard File.

8) P.A. File.
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